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after Jan. 1. 2007. Sce :Iso Tenth Circun Rule 32,1,
(Find CYATO Rule 32.4)
United States Court ol Appeals. Tenth Circuit.
Donald Fugene HATPIN. Plaintift-Appeliant
v
Charles E. SIMMONS. Sceretany ol Kansas Depart-
ment ol Corrections: William I Curanmings,
Deputy Seeretary of Kansas Department of Correc-
tions: David R. McKune., Warden of Kansas De-
partiment of Corrections: Michael W. Moore. Sec-
retary of Florida Department of Corrections: Robert
M. Porter. Interstate Compact Coordinaior for Flor-
ida Departiment of Corrections: Patti Dyess, Assist-
ant Administrator for Florida Departmont of Cor-
rections: Lllen 13, Roberts, Classificanion Services.,
Burcau of Inmate Classilication and Management
for IFlorida Departiiient ol Corrections: Prison
Health Services. e ANin Aveni. Prison Health
Services State Medical Director for Kansias Depart-
ment of Corrections: Stepher Davin, Pricon [Health
Services Medical Phsician: Sandip Naik, Prison
Health Services Medical Physician: and Nidine K.
Betk, Prison Hoalth Scovices Administrator at Lans-
ing Corrections] Facility . Defendants- Appellecs.

No 01-3391.
Apr 1242002,

State privoncr broue  civit rights acten agamsd
prison. under § 985 The United States Disirict
Court Ior 1he Istrics of Kansas dism ssed com-
plaint and prisener appealed. Fhe Court o Appeals,
Ebel, Cireuit Judge, hebd thas () violrrien ol Inter-
state Corrections Compact (iCC) was net vielation
of federad law. wihich cHuld be subject of § 1983 ac-
tion: (2) priconer sae b chura o indifleroree to his
medical condition. i v.oiation of Fiehth Amend-

L2009 Themaen Reuters W est

ment: (3) prisoner failed to state claim that he was
denied access 10 court through refusal 1o provide
Florida case and statutory material allegedlv needed
for habeas claim: and (4) prisonet’s claim that he
was denied  gain-time  credits should have been
brought throngh habeas petition.

Attirmed in part: reversed and remanded in part,
West Headnotes
(1] Civil Rights 78 €=21095

TR CIVIE Riohts

784 Rights Protected and Discrimination Prohib-
ited in Gieneral

TE RS Prisons
RN IO KL Transler. Nost Cited Cases

(Formerly 78K135)
Violation of Irterstate Corrections Compact (1CC)
was not siolation of federal law, which could be
subject ol § 1983 action by inmate alleging 1CC
was violated in connection with his transfer from
stute prison in Florida to one in Kansas. 42
US A S 1083 West's TS AL 38 941.55-941 .57
koS8 763001 10 T6-3005.

12} Civil Rights 78 €2 1095

78 Civil Rights
781 Rights Protected and Discrimination Prohib-
ited in General
78K 1089 Prisons
TRETO9S K. Transfer. Most Cited Cases
(bormerly 780135)
Violition of Inferstate Corrections Compacl (1CC)
wus not viclation ol tederal Taw, which could be
subjoct o 8§ T583 action by inmete claiming to be
third-pariy  beaeticiary ot compact  agreement
between siate of Florida, where he was originally
confined in stute prison. and stale of Kansas. to
which he was wtansferred. 12 US.C.A. § 1983;
Wosts F S A 38 94EA5-001.57 K.S.AL 76-3001 to
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[3] Sentencing and Penicshment 350H €~=1546

35011 Sentencing and Punishiment

3530HVIE Cruel and Unusual Punishment in Gen-
eral

ISV D Condittons of Continement
330K S K Medicat Care and Treat-

ment. Most Cited Case
The mere pr(wixion W continuire miedical treat-
ment. revardless of 1l adeguacy of that freatment.
does not Jereclese a ciaim aginst a siels prisom 1oi
deliberate inditlerence to medical needs of an in-
mate.  under e Bohilh Amendmient LSO AL
Const. Amend. &

4] Prisons 310 €=x017(2)

310 Prisons
T\l(;l\' 17 Maintenae » and Care of Prisoners
SHORT7(2y ko M dical and Mental Care. Most
C”Cd ( HETN

Sentencing and Punis iment 350H €==01546

350H Sentencing and Vonishmert

IS0V Crael and Unusual Punishiment in Gen-
eral

LNV T Conditions of Continement
3s0lksde w0 Medical Cave and Treat-

ment., Most Caed Can
State prisoner aileocd defiberate inditbonence (o bis
medical conditior. in viokuion ol bizhh Amend-
ment. through allegarions that authoritios Tgnored
repeated requests for treatment of severe heart con-
dition @nd for gasvic sam. and in case ol heart
problem refused o provide medications and to hon-
or stair climbiz poc Fiion osdercd by cardiolo-
gist, U800 Cons Aaeead &

I5] Civil Rights 78 € > 395(7)

78 Civil Rieht

78 Tedera ! Flomcdios in Genera!
TR0 P !uld’li '
TSN 1595 Parti o Lay Causes of Action

,‘X;\lam,; LooPrisons and Jailss Pro-
bation ad Poarelo, STos Cited €2

(IFormerly 78K235(7))

State prisoner incarcerated in Kansas failed 1o state
claim that he was denied constitutional right of ac-
cess (o courts, by denyving him access to Florida
case and stanutes material necessary to proceed with
habeas petition to Eleventh Circuil; prisoner failed
to explain need in sulficient detail. especially as to
whether Labcas claim actually involved state as op-
posed to tederal law,

I6] Civil Rights 78 €~>1311

78 Civii Rights
FRUI Federal Remedies in General
78R1206  Availability,  Adequacy.  Exclusiv-
itv. and Exhaustion ol Qther Remedics
7R3 ko Criminal Law  Enforcement;
Prises, Nosg Cited Cas o
(ormesly 78k194)
State prison irnrate's claim. that he was  denied
cai-iime credits. must be brought in habeas action
rather than civil rights action under § 1983, 28
ULSCA S 2 2 USCAL S 1983,

*‘)(" Betye TACHA. Chiel Judge. EBEL and
[ HCTRO. Circait Judges.

CORODIR AND JUDGMENT ™

N Atier examining appellant's briel and
the appeliate record. this panel has determ-
mned  vpanimously  that  oral  argument
would not materially assist the determina-
“on ol this eppeal. Seel’ed. R.App. P
(s wnd Toth Cie R 34.1(G). The case
is theretore ordered submided without oral
atgument. This Order and Judgment is not
hinding  precedent, except under the doc-
trin2~ of law of the cesc. res judicata. and
collaterel  estoppel. The  court  generally
distavors the citation of orders and judg-
ments: evertheless, an order and judgment
miay be ciied under the terms and condi-
tions of 10th Cir. R 30.3
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EBEL. Circuil Judge
=1 Donald Eugene Plalpin tiled the sidant pro se
action under 42 U~ 70 % TURL The *963 district

court dismissed Halpii's claim in ity entirely. prior

to service of the comnlaint on the detendants. pur-
suant (o 28 LSO 8 TUISAML On appeal.
Halpin asserts tour clainis: violation ol certain
rights under the Inteesate Corrections Compact. de-
liberate mdiftercnee o serious medical needs in vi-
olation »f the igh Amendment. coemal of access
to the courts in vielatior of the Foutee ™t Amend-
ment. and denial of sain-time in vicletion of the
Fourteenth Amendmort. We reverse and remand on
the Laighth Amesdmont debberate indiltforence o
medical needs claim. and we affirm as o the re-
mainder of Halpm's oL s

INLD Scction 1913 provides i redevant
part:

i) Screenn e-The cowt shall review,
belore doek wing. il feasivle or in anw

cvent. as oo . practicatle cfler dock-
cting, @ complaint i o civil action in
which o prsoner sceks redross from a
governmenty” ety or olficer o em-
plovee olw o wernmental enlily

by Grounds tor  dismissal-am review,
the court shall identife cognizakle cliims
or dismiss e complaint, or any portion
of the compluint. il the complaint-

s e onss mabicios, o0 Gadls o
!
[

state a b weone which oo e mae he

Zranted: o0

(2) secks monetasy reliel frony v defend-
ant who i ineme Lom s e ek

Hereo the denict court did not <pecity
e erouds toe the 5 19058 famissal,
Ve have noted dhat this cenit has not
determined v hat standard ot review  ap-
nlies to Jsoet court dispissals under 3

P2PESA e bests of e ol o

Treadwell v Bureaw of  Prisons. No.
HE-13n00 2002 WL 462000 at * 1 i0th
Cors Mar8, 2002 (unpublished):  Phuik
v Givens, 234 FSA TI280 TI30 (1H0th
Ca 200th, although we have cited favor-
abhv o Seventh Civcuit case for the pro-
position that 3 1613A dismissals for fail-
e to state a claim are reviewed de
nove. VeBride v Decer, 240 F.3d 1287,
1280 1ot Cir200t). We need not de-
cide which standard applies here because
“our result would be the same under
cither  standard.”™  Treadieell. 2002 WL
L2060 ar = 1.

INTL Halpin's motion for a protective order
is granted,

A lerstate Correction Compact

[1112] Halpin was convicted in Florida state court in
1980 and <cnterwed to life in prison. In 1989,
Halpin was transferred  from the custody ol the
Florida Department ot Corrections to the custody of
the Kansas Department of Corrections. State stat-
utory authonzation for such ransfers is provided by
the Interstete Corrections Compact (“*1CCT). en-
acted by hoth states. Seella. Stat. §§ 941.55-
Q41-57; Ko stan §3 76-3001 10 3003.

Halpin ar2ves that violation ot the ICC amounts to
a violation of tederal law actionable under § 1983,
Ihe two circuits fo consider similar arguments cach
hove rejected theme Ghoe v Pearce. 1539 1.3d
F2060 1208 (s e 1998y Sroseart v MeMans,
G2 TS T2 (Sth i tuo ) The only relevant
contrary vuthor'tv is Opinion of the Jdistices 1o the
Sctiate. Yo Mass, 7700 164 NIF.2d 3530 335-56
(1962), Applving Covler v ldiogs, 449 VLS, 433,
G100 101 S CL 7030 66 1A 2d o4 (1981), both
Chana and Srewarr concludee that the 1CC did not
amount o federal law because the subject matter of
the 1CC (e interstate wansfer of state prisoners)
was not approoriate lor congressional legislation.
Ghaga, 50 5 ar 1208 (7 T'ihe Compacl's pro-
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cedures are a purely “scal concern ane hiere is no
federal interest abscnt some constitutional violation
in the treatment of these prisoners.”(citations omit-
ted)): Srevvarn, 924 1 2w 1172 (substantially same).

*¥964 We find the reaconine of the Fighth and Ninth
Circuits peesuasive. Aceordingh . we conclude that
the districr court did not e in concluding that ai-
leged vinlations o e 10°C do a0t constitate viola-
tions of federal faw v U therctore are not actionable
under ¥ [yt

h.

NG Ter the weie reason. we hold that
Halpin's breas e o contrat chim based
upon the theor that beis @ thod party be-
nefictary  of - the  compacs  agreement
between Kansis and l-‘loridu [ails to state a
claim actionahic under § 1983,

Halpin alse chatlences the defendants’ requirement
that he purticipaie i1+ mandutory bebiesioral modi-
fication prograny. He ¢ ties in part upon ihe Fact that
he asserts diat Florida lasw prohibits suchi programs.
This argument relies cu the sanre 1CC argument re-
jected above. Dalpir Lat.es acgues tha such foreed
participativn i e cchavioral raditnoaton pro
gram comwtittes o viatanon of bis Jdue precess and
equal protection rights Haipin's cemplaint made no
mention of the wevicral maed:dicaton program
that he pow challenes Particularlh i light of
Hatpin's futlure to provide sulticient lactiul support

for this chim cvee o Gppeads we Joelise by coos
sider i, 20l 0 Na o b e 831 30 1070 1260
(10 Uit aes (ol o it G ions By
pro se hitigant wre v Neert o state ¢ claint on

which relic!” caw b based)r e Niares v
Mircheil, 783 30,000 5 958 (1ot Cie 1956y (i sues
nol raisca betore diste b conrt gensatl: Ll not be
considered v appal

B. Deliberare indifiorogee io serions niedic al needs
**¥2 The Jistiict coms ojceted 1 1!;‘ v Bighit
Amendment clal vy e Sl ing b P aintifi

clearty demonsirates that he has received conlinu-
ing medical treatment. s claim that such treat-
ment does nol meet the community standard of care
is al best a claim of medical malpractice which is
insulTicient to state a viable constitutional claim.”
(Stip op. at L) We disagree.

[51 The mere provision of continuing medical treat-
ment, regardless of the adequacy of that (reatiment,
does not foreclose a claim tor deliberate indiffer-
enee to medical nuds Sec. ¢, Ovendine v. ka-
phians 240 03127201279 oloth Cir.2001) (holding
that prisoaes hid slaud valid ighth Amendment
claime wheee complaint alleged 1Imt prison doctor
was ungnalitied o perform fnzer reattachment sur-
cery and the doctor providad Iullow -up care but
failed to seek specialized medivcal assistance): fHum
VoL phofh 199 R 12200 1224 (10th Cir 1999) (to
extablish requicite deliberate indifference, plamtift
must show tha —that defendant(s) knew he faced a
substantial rick of harm and disregarded that risk,
“ty failing (9 tahe reavonablc measures to abate it’
Y (emphosis added. quoting Farmer v Breanuan,
STE LIS, RIS 87 104 S.Cn 19700 128 1.4d.2d

UL 19V

[ Here, Halpin alleged tacts sulficient, if proven.
1 estabiisha deliberate imdilterence to medical
reeds claim. Te alleged that he suffered two heart
attacks white imprisoned in Flerida, and that the
continuing ¢ondition of his heart necessitated treat-
nent byoosside specialiste. Once imprisoned  in
Kuaases, herequested Tor approximately a year and
a halt w:: o cardiolagist fur cevere chest pains
betore the defondants mnally processed his rcquesl
The cum;n)lvgtxl prescribed  certain S,
veartod i not o climb stars. and inf‘ormcd
hen that ¢ third beart astack Tikehy would be fatal.
Although e |‘|‘|w"* doctors fuck waining as cardi-
ologists, e defendans allegediy  refused o
provide catain or the preseribed medications. re-
fused 1o honor Halpin's no-stairs %965 limitation,
dismissed e cardiologist's medical Nindings as er-
reneous. and sated that Haloin would not be al-
lowed tosee tre cardiologist aeain, ™!

2009 Thoson Reaters West. No Clag o Ouiz, US Gov, Wotks.,
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PN Fladpin muached v fetter aritten be (Comlaintatdo-d1 Aplt Boar 17-A0)
the cardioloars o Tadpin's wite. dated one
week prior feo the district courts dinmissl The disteics vourt rejected  this  claim.  stating
ol his suit s wlach e cardioloaist stated without eaboration that Haipin —identifies no actual
“Pam not swe that 1 obelieve {prison medic- prejudice resultiag from the alleged misconduct.™
al divector] a0 N anderstands the sever- Hie Supieiae Court has oxplatned that a plaintitT al-
ity or gravity of vour husbard’s cardiovas. feaing denial of aecess (oo the courts must show, not
cular conditien. but his statenant abowt merely the wmadeguacy of the fezal materials avail-
false positives s of guite a bt e concern able to the wlaintift, but also that “the alleged short-
S comings 0 the Tibrary ... hindered his efforts to pur-
sue a leonl claim.™ Zowis v Coners SE8 LS 343,
Further.  lialpin  ail cod sertous ot vintestin ISTONHO SO ETAO ISR ] L2 686 (1996).
problems. On o cwien he aliznd hie come-
plaints aboul scveoe wnach paas v ieaored for The issue here iv whether the Jistrict court was cor-
several munths belve g ;>l|_-».~,ici;m'f. assisiant e reet  that Ulalpin failed  sutficiently  to o plead
amined liaipin and oermined that b bt asov e Findrance of a aon-frivofous degal claim. In his
colon nlection. bowo several moriie belee comulamt. Talpm allered that the defendants re-
Halpin was perarited 1o see an outside mcical spe- fusea to provide him ovith Plovida case authorities
cialist to treat this indection, Gnoether ceeasions, necessary e prepate an appellate briet in support of
Halpin waos Torecd 1o wait several sovhs to see w Fis ten-pending babeas petition before the 1lev-
doctor reeardine wevere stemecl pans o to receive ¢ath Cirewit. While Halpan altimately filed a brief
medicat’on prescribed o treat his corndition. Halpin in the casc. he was obliged to do so ~without the
also alicue that Bis Unlere U take resonable steps beneit of ary azw 1lorida case anthority on the
to treat his acid ve'™ o0 verning and watee retentior, law corcaming the issues raised in his initial appel-
and (o accormms il s hoatiere s ed dictany ardd fate briet ™ tlalpin's appeal was denied for reasons
excrcise n.ds. O sl we oxpies . o opiaien [alpin doc nor explair, atier the tiling of the com-
about Ialp ' abilie s provide vodor o in sap- prainl but prior o filline the present appeal. Halpin

¢
port of ais alesatic - We simpiv Leid that these fusthier athzzod thay the defendant failed to provide
I
1.
i

davowdth secnens of Florida Statutes Annotated and

allegations are suliicon to sde an ichth Amend-
ment clein. orJa cout ydes and rezulations needed to pre-

Jare crap el b presens it

C. Denial oF accose e tfic oo 1 In Ponred o0 Soema, G5 E 139G 1400 (10th

Ce 3900 (perocuriam) we held 966 that a
3 030 Helpin arzues that the deferdan - unconsti- plaintft  fuiled  sufficiently  to plead  hindrance
tutionally ifric ced coen hiv cizht ol Lovoss 1o the where the plainGit alleged ondy that the prison's
courts by slemy e o ey ey o de e T dewiias ot Tiaras access tett him =~ “with nothing to
materials bocan o Y dida and che Dooaenth Cireu g read which coused  Plaintft menial deterioration,
continue & huve v Huti o aver cho o aces o his cisiety. and deey depression T 7 Ina subsequent
convictiog and TSR CENTE T s B C R arepublishod ordce and judement we sumimarized
art. [V(c) (hivate.  onbmed “aoan it ctien pure Pre selovant lew as follows, ~Siree [a 1997 order
suant o tia teims of e compact shoboac all times and prdoientys e have nor cevisited the question
be subject (o e juradiction of e sending st e specdicallc oo plaintilt must plead  his
state....” ) dlaipin wieaes shat this Jdecidd impeded ailegation of actual injury i an access-to-courts
his ability 1o support Bie vecantly oned leventh coaim. buas we mink ity clear that the actual injury
Circuit appeal. o ol s hic piosoat claim. regetivemict Ul Levoie and Ponrod means onhy that a

< 2059 Thome-on boute

Worst No Chbn o s U oy s Woorke,
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plaintilf must altewe n his intial complaing that his
prison's denial of access o degal muncrials has
“hindered™ his litigicen efforts™ 70 we v Conre
man. 130§ A 9l 08 WL QT g S0 A
(1Ot Cir Feboos By pimpublished)

4 However, Velieo o v Do 20 FAG 1287,
1290 ¢k Cir2e0t mmglicity rejected Dabler's
view that actaol i meens Tenh T that the
plainilt must altzor tha the cdenial of acces.
“hindered™ his litienen offorts, e A4 Bde. the
petitioner alleged thar he was preventest from re-
ceiving icval nrterins raey the cout vk and the
law librare and thas crevented Irom Mg pre-trial
motions in his case. the complaing <tare: = 1 had
no way of knowiis bow o dile a preouisb motion,
nor how to file an .popent efter T ovas convicted,
lost mv appeal becans - of this denial. and could net
file illegal scarch e sevsovr fsic! wobons” T
(quoting complaing. We ield. bascd uron tae Tol-
lowing anaivsis. thut ieee abiegations swere insuili-
cient to survive sum . - tament,

For vxample. he Jid oot dosaribe s Peienthy the
fegal matorials o wan soekagr he dRC oot ity
that the OCDC fibeiss G ils resdtie.s were ine
adequate or hiooy
that his lepal ol

cdssand he Jid et eaplata

o ovas nanfrivela o Althoo )

pro sc compian s Dho the ones Telead here

arc held o e srngent stadacds can formald
X

pleadings drafice by Tawvers, the ploacog harale
is not aulomaiivalls « ercome.

Id. Ontesnat poctat’ e acke sad citat,on, canied).

Halpin's allecations o wroneer in cee cosoeet than
those Your b ina o v by Ao aedido v thae ad-
leging the denat f auteric s T Taalpin spe-
cifical’s complaiin. o he vy o

thoritivs.  lortd
rules and o
his alleeations cie wen o han i o0 in 05 B,
that he qoite pleiny dabnct Glvge m L cemplain
that the ovisting log sl csenre s were insadlicieat or

Choride ane

Soowoaotled statnoss aad cowns

boss How vers Do cther respects,

that his loventh Circat s we v nondriv olou-,
Further, we find 0 0 dicany mat VO faded o

200 T homeoa Bealers West

atlege, even in the broadest tevms, that the ssues
raised in his Fleventh Cireait appeal were issues to
which srore cases, statutes. or rules-as opposed to
the federrt anthorities that were available to him-
waitld have been relevant. 1t s also unclear whether
Halpin had ac.ess to some carlier authorities be-
catse he altesed only that he was denied “the bene-
fit of any pew Florida case authority on the same
point of Law concerning the issues raised in his ini-
fial appeilate briet” (Complaint at 40 (emphasis
added))

In Haht of Yefride, we cenclude that Halpin's com-
rlaint was ineufficient to state a constitutional
clatie dor deni:l of access to the courts. Accord-
inzho we conchade that the district court did not err
e Jdismissing this claim.

D Doniad of gam-time crediis

U5 Halpie argnes that disteict court erred in dis-
misiing his el that he improperly has been
denied  eain-time credits {which are called good
e oredite meoother* 967 jurisdictions). He argues
o Floriea prson officials st give Appellant
muniimwa aeetnt of gain-time credits for satislact-
o hehavior worke performance. and to record same
for fuiure use 77 Appeltant is successful in hav{ing]
s Hife senptence vacated or if he receives a com-
nustation o0 s life sentercee.” The district court
desmissed this cliim, holding ~his challenge to the
execation of his sentence shoudld be pursued under
THU S 2R TSip oplat B

e the dismissal of this claim for the
Soven o saed by he court. See Stk v
oo w3 P 2d Dbes ust (foth Cie 1990)
(Lot e rostomion ol good time credits must be
Lroucht in abow action rather than § 1983 action)

R RIER E R icoez, A1E ULS, 475, 500, 93
SOOIRIT e b Ld2d 439 (197 3)). The resuli is
et chatged Fore by Halpin's assertion that any
ood tinee ered 't restored shosten his sentence only
d he suceeedod in ebteining rediet from his life sen-

Lonoe.
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For the foregoing v o e RENVTRS and Ri -
MAND the distsicr comt's dismisea? of Halpin's
Eighth Amendment ccliberare ind oesce elain,
As to TTalpm's remain o clnims, wae AT HOM,
C AT (Kan)2002,
Halpiv v. Simimonss

33 Fed App 90208 YW TRy o0 AN (anuh

END OF DOCUNH N
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